STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON

V. § DOCKET NO. U. 88-107
WASTE AVAY GROUP, | NC. §
648 South Perry Street
Mont gonery, AL 36104, §

Taxpayer. §
FI NAL ORDER

The Revenue Departnent assessed State sales tax and State,
Local Cty, Cty of Leeds, Elnore County, Montgonery County and
Tal | adega County use tax agai nst Waste Away G oup, Inc. (Taxpayer)
for all or a part of the period April 1, 1984 through March 31,
1987. The Taxpayer appealed to the Admnistrative Law D vi sion and
a hearing was conducted on Septenber 19, 1989. Robert E. L.
Glpin, Esq., WIlliamB. Sellers, Esq. and Lester Sanders appeared
for the Taxpayer. Assistant counsel J. Wade Hope represented the
Depart ment . The followng Final Oder is entered based on the
evi dence and argunents submtted by the parties.

FI NDI NGS OF FACT

The Taxpayer collects and di sposes of garbage, refuse and ot her
solid waste for residential, commercial and other custoners. The
Taxpayer contracts with a customer to provide collection services
and then delivers to the custonmer any one of three different
containers; (1) a small 90 gallon cart for residential custoners,
(2) a nediumsized front-end | oader (dunpster) for small conmercia

busi nesses, and (3) a large roll-off container for |arge businesses



and construction conpani es.

The custoners dispose of garbage or other waste in the
containers, and the Taxpayer uses specially designed trucks to
periodically pick-up and enpty the containers and transport the
contents to a landfill or transfer station. The custonmers are
charged based on the type of container used, the regularity of
pi ck-up service, and the volune of garbage or waste di sposed of by
t he Taxpayer.

The residential carts and front-end | oaders are enptied on
site and the garbage is then transported to a landfill for dunping.

The large roll-offs are lifted onto the bed of a specially
desi gned truck, secured in place on the truck, and then transported
to a transfer station or landfill for dunping. The enpty roll-off
is then returned to the custoner for reuse. Mst of the trucks
have a built-in conpactor which conpacts the garbage in the garbage
bi n.

The trucks wused by the Taxpayer have specially designed
chassi s and bodi es which are separately ordered by the Taxpayer on
different purchase orders. During the audit period, the chassis
were ordered through various in-state and out-of-state Mack truck
dealers. The truck bodies were ordered from several body deal ers,
al t hough nost were purchased through a Heil dealer in Fort Payne,
Al abana.

After receiving an order for a chassis, the Mack dealer
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forwarded the order to the Mack factory in Pennsylvani a. The
factory then manufactured the chassis and delivered it to the
speci fied body dealer for assenbly. The body deal er assenbl ed the
chassis and body and then delivered the conpleted vehicle to the
Mack deal er for service and inspection. The finished vehicle was
then delivered by the Mack dealer to the Taxpayer in Al abanma.
After delivery, the Taxpayer separately paid the Mack deal er for
t he chassis and the body deal er for the body.

The Departnent audited the Taxpayer and di scovered that the
Taxpayer had failed to pay any State, city or county tax on the
residential carts during the period in question, and had paid only
State use tax on the front-end | oaders. Lease tax was paid on the
large roll-offs. The Departnent subsequently assessed State, city,
and county use tax on all the containers. State sales tax was al so
assessed based on several retail sales of equipnment nmade by the
Taxpayer w thin Al abanma.

The Departnent al so assessed use tax on the truck chassis and
bodi es as follows: Both the chassis and the body was taxed at the
reduced autonotive rate |levied at §40-23-61(c) if the vehicle was
assenbl ed outside of Al abama and then delivered into the State.
However, if the body and chassis were delivered separately into
Al abama and then assenbl ed, the chassis was taxed at the autonotive
rate, but the body was taxed at the higher general rate. The

Departnent's position is that the unassenbl ed body was not part of
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an autonotive vehicle when it entered the State, and thus cannot be
taxed at the |l ower autonotive rate.

The Taxpayer objects to the assessnents on several grounds, as

fol |l ows:

(1) The Taxpayer first argues that the containers and trucks
shoul d be exenpt from use tax because they are devices acquired
primarily for the control, reduction or elimnation of air or water
pol lution, see S§40-23-62(18). The Taxpayer contends that the
pol lution control exenption should be broadly construed and that
the primary function of the containers and trucks is the control
and di sposable of garbage, trash and other solid waste, i.e.,
pol | uti on.

(2) The Taxpayer also contends that the truck bodi es assenbl ed
in the State should be taxed at the same reduced autonotive rate as
the bodi es assenbled outside the State. The Taxpayer maintains
that the regulation relied on by the Departnent, Reg. 810-6-2-.103,
is unreasonable and discrimnates assenblers because bodies
assenbl ed in Al abama are taxed at the higher general rate, whereas
bodi es assenbl ed outside of Al abama and then brought into the State
are taxed at the reduced autonotive rate.

(3) The Taxpayer argues in the alternative that if the large
roll-off containers are not exenpt as pollution control devices,
then the special autonotive rate should apply. As noted, the |arge

roll-off containers are lifted onto special truck beds, secured in
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pl ace, and then transported to a landfill or transfer station for
dunpi ng. The Taxpayer contends that the contai ner becones a part
of the truck when it is secured on the truck bed, and thus is
identical to a sem-trailer, which is specifically subject to the
autonotive rate, see §40-23-61(c) and Reg. 810-6-1-.110.

(4) The Taxpayer's next alternative argunent is that the
truck bodi es are machines used in the processing or conpoundi ng of
tangi bl e personal property and thus should be taxed at the reduced
"machi ne" rate |levied at §40-23-61(b). The Taxpayer's position is
"that the truck bodi es have a conpactor that processes garbage so
that nore trash can be picked-up with fewer trips to the |andfil
(R 44-45). I ndeed, the purpose of having the types of bodies
installed on the chassis is for the garbage to be conpounded,
conpacted and reduced to a nore nanageable size. This all ows
Respondent (Taxpayer) to custoners with a single truck." See
Taxpayer's brief at page 21.

(5) Finally, the Taxpayer maintains that the penalties
included in the assessnments shoul d be wai ved because t he Depart nent
had instructed the Taxpayer during an earlier audit that the
contai ners were subject to | ease tax and-not sales or use tax. The
Taxpayer also contends that if use tax is due, then the | ease tax
paid on the roll-off containers should be refunded.

CONCLUSI ONS OF LAW

The Taxpayer initially argued that the containers were being
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| eased, and that |ease tax, not use tax, was the appropriate tax.
However, the Taxpayer does not |ease the containers, but rather
uses themin providing a service to its custoners. The Taxpayer
now apparently concedes that the containers are not being |eased
because the issue was not addressed in the Taxpayer's post-hearing
brief.
(1) The containers and trucks were not acquired primarily
for the control, reduction or elimnation of pollution wthin the

scope of the pollution control exenption, §40-23-62(18).

The purpose for the pollution control exenption is to give
busi nesses a break wth the cost of purchasing the extra, non-
producti ve equi pnent necessary to conply with mandatory pollution

control legislation. Chem cal \Waste Managenent, Inc. v. State, 512

So.2d 115. However, the Court of Gvil Appeals ruled in the above
case that the exenption should not apply if the property is used as
an integral part of the taxpayer's primary business, and is only
incidentally related to pollution control. That is, the property
must be acquired primarily for pollution control, and not as an
essential elenent of the business activity or services provided by
t he taxpayer.

The containers and trucks in issue are used directly and are
a necessary part of the Taxpayer's primary business activity, the

removal and disposal of solid waste. The exenption was not
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intended to apply to equipnent acquired primarily for and used
directly in a profit notivated activity. Thus, the containers and
trucks were not acquired or used primarily for pollution control

pur poses and shoul d not be exenpted under 8§40-23-62(18).
(2) The truck bodies transported into and assenbled in the

State should be taxed at the reduced autonotive rate.

Reg. 810-6-2-.103 holds that a truck body purchased outside of
Al abama but transported into and assenbled in Al abama should be
taxed at the general rate because it is not a part of an autonotive
vehicle when it enters and becones subject to use tax in the State.
However, while the regulation is correct insofar as it relates to
bodi es purchased outside of Alabanma and then delivered into the
State, it does not apply in the present case because the
transactions were not conpleted until the vehicles were assenbl ed,
i nspected and then delivered by the Mack dealer to the Taxpayer in
Al abama. A sale is not consunmat ed when the property is ordered,
but rather only when the property is delivered by the seller to the
buyer, see Code of Ala. 1975, S§7-2-106 and 7-2-401(2); and State

v. Delta Airlines, Inc., 356 So.2d 1205.

The use tax attached in the present case only after the
Taxpayer received the vehicles and then placed themin service in
the various counties and cities in which it does business. At that
time, the truck bodies were a part of the conpleted autonotive

vehi cl es and thus should be taxed at the reduced autonotive rate.
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(3) The Taxpayer next argues that the large roll-off
containers are simlar to sem-trailers and thus shoul d be taxed at
the autonotive rate. The autonotive rate specifically applies to
any "autonotive vehicle or truck trailer, sem-trailer or house
trailer", see §40-23-61(c). However, the roll-off containers are
simlar to sem-trailers only in that they are tenporarily attached
to a truck and haul ed away for dunping. They do not have wheel s
and cannot be classified as sem-trailers, and thus should not be
taxed at the |l ower autonotive rate.

(4) Any machine used in mning, quarrying, conpounding
processi ng or manufacturing tangi bl e personal property is taxable
at a reduced "machi ne" rate, see §40-23-61(b). "Processing"” has
been defined as "to subject to sone special treatnent, to prepare
for the market, to convert into marketable form to nmake usabl e,

mar ket abl e, or the like". State v. Four States Drilling Co., 177

S.2d 828, at 832.

The Taxpayer argues that the conpactors in the trucks process
the trash and other solid waste, and thus should be subject to the
special rate. However, the conpaction of trash does not specially
prepare, treat, or otherwi se change the waste into a different
form but rather only nmakes it easier to transport. The nere
transporting of property does not constitute the processing of

tangi bl e personal property. Al abama-Georgia Syrup Co. v. State, 42

So. 2d 796; Anderson and Sons Co. v. dander, 97 NE 2d. 29. Thus,
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the bodies are not machines used in the processing of tangible
personal property and should not be taxed at the reduced machine
rate.

(5) The Taxpayer was infornmed during an earlier audit that
| ease tax was due on the containers. However, during the audit
period in question, the Taxpayer remtted |ease tax on only the
large roll-off containers. The Taxpayer failed to pay any tax on
the residential carts, and only State use tax was paid on the
medi um si zed dunpsters. The Departnent had not advised the
Taxpayer that no tax was due on those itens. Consequently, the ten
percent failure to pay penalty levied at §40-23-69 was properly
included in the assessnents.

The prelimnary assessnents in issue should be reconputed as
set out above, and should thereafter be nade final, wth
appropriate interest. The lease tax paid on the roll-off
containers should be refunded pursuant to the refund petitions
previously filed by the Taxpayer.

Entered this 16th day of February, 1990.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



