STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V. § DOCKET NO S. 88-121
R RUSH SM TH, SR §
d/ b/a Mouuntain Top Package Store
P. Q. Box 266 §
Ashville, AL 35953,
§
Taxpayer .
ORDER

The Revenue Departnent entered prelimnary assessnents of sales
tax against R Rush Smth, Sr., d/b/a Muntain Top Package Store
(" Taxpayer") for State sales tax for the period July 1, 1984
t hrough June 30, 1987; City of Steele sales tax for the periods
June 1, 1986 through Cctober 31, 1986 and May 1, 1987 through June
30, 1987; and City of Ragland sales tax for the period January 1,
1987 t hrough June 30, 1987.

The Taxpayer appealed to the Admnistrative Law Division and a
hearing was scheduled for GCctober 4, 1988. The Taxpayer was
notified of the hearing by certified mail on Septenber 2, 1988.
However, the Taxpayer failed to appear at the tine and | ocation set
for the hearing. The hearing proceeded, and based on the evi dence
presented by Departnent assistant counsel Sam Cenney, I|1Il, the
follow ng findings of fact and concl usions of |aw are hereby nmade
and entered.

Fi ndi ngs of Fact

The Taxpayer operated three retail beer and |iquor stores during

the periods in question. The stores also carried tobacco products,
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snack itens, soft drinks, wine and other m scell aneous itens. The
Taxpayer conputed and paid sales tax on whi skey sal es based on his
whol esal e cost plus a 10% markup. G oss receipts from beer sales
were conputed by multiplying the nunber of cases sold by an
esti mat ed average whol esal e cost of $10.00 per case, then adding
the same 10% mar kup

The Departnent audited the Taxpayer as follows: The Taxpayer
failed to provide adequate sales records (only partial cash
regi ster tapes from one store were produced). Consequently, the
Departnment conputed the cost of goods sold plus a profit markup as
fol |l ows:

Whol esal e beer purchases were determ ned from vendor information
and sone invoices and cancell ed checks provided by the Taxpayer.

A markup of 31% was added to arrive at taxable beer sales. The
mar kup was a wei ghted average of the retail sales prices advertised
by the Taxpayer.

The Taxpayer's whiskey cost was determned from purchase
information received directly fromthe A abama ABC Board. A markup
of 37% was applied to arrive at taxable sales. The markup was
again conputed fromthe Taxpayer's advertised retail sales prices.

Total sales proceeds for soft drinks, groceries, tobacco
products, w ne and other m scell aneous itens were based on vendor
i nvoi ces. Mar kups were determned from the sales prices as
advertised on the various itens.

The prelimnary assessnments in question were based on gross
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proceeds as conputed above. However, the audit was reviewed by the
Sales Tax Division in Montgonery and a | ower 10% mar kup was appl i ed
on 40% of the beer and whiskey sold by the Taxpayer. The | ower
profit markup was applied to allow for the bulk or case sal es nade
by the Taxpayer. The adjusted markup reduced the Taxpayer's State
liability down to $26,506.20, including penalty and interest
conput ed through March 15, 1988.
CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-23-9 requires all taxpayers to keep such
books and records as necessary for the Departnent to determ ne the
proper tax due. The Departnent is not required to rely on the
t axpayer's verbal assertions in the absence of such records, State

v. Ludlum 384 S.2d 1089; State v. Miuck, 411 So.2d 799. Rat her

the Departnent can conpute liability based on the best avail able
information, and the Departnent's conputations are prima facie

correct. State v. Ludlum supra.

The sinplest and nost accurate nethod for recording and
reporting taxable sales is a daily sales |edger or other sales
records which can be verified by purchase invoices and/or other
vendor information. But in the present case the Taxpayer failed to
mai ntai n any substantive sal es records what soever

Rat her, the Taxpayer estimated his liability by taking whi skey
purchases (partial) and adding an arbitrary 10% markup. Wth beer,

t he Taxpayer estimated an average $10.00 per case whol esal e cost



and again applied a 10% mar kup.

The Departnent properly questioned the Taxpayer's conputations
and reconputed liability based on the Taxpayer's partial records
and all other available vendor information. Markups were conputed
based on the actual retail sales prices charged by the Taxpayer.

The 31% beer and 37% whi skey mar kups were reduced to 10% on 40% of
t he subject sales, presumably based on the Taxpayer's assertion of
a lower profit margin on bulk or case | ot sales.

The Departnent's conputations are reasonable and based on the
best available information. The Taxpayer failed to nmaintain
adequat e records. Consequently, the Taxpayer nust abide by the
Departnent's audit results. Accordingly, the Departnent is hereby
directed to nake the assessnents final as entered and subsequently
adjusted, with interest as required by statute.

Entered this 13th day of October, 1988.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



