STATE OF ALABAMA § STATE OF ALABAMA
DEPARTMVENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V. § DOCKET NO. U. 88-123
| NTERGRAPH CORPORATI ON §
One Madi son I ndustrial Park
Huntsville, AL 35807-4201, §
Taxpayer. §
ORDER

The Revenue Departnent partially denied four petitions for
refund of State and Madi son County sales and use tax filed by
| nt ergraph Corporation concerning the period Novenmber 1, 1984
t hrough Septenber 30, 1987. Intergraph appealed to the
Adm ni strative Law Division and a hearing was conducted on Apri
18, 1989. Ms. @il Peters and M. Larry Mxley represented
| nt er gr aph. Assi stant counsel Ron Bowden appeared for the
Departnent. Based on the evidence and argunents presented at the
hearing, the Adm nistrative Law Judge entered a recommended order
on June 12, 1989, which, along with the Adm nistrative Law D vi sion
record in the case, was forwarded to the Conm ssioner of Revenue
for entry of a final order. After review of the record and the
recommended order, the follow ng findings of fact and concl usi ons
of |aw are hereby
ent er ed.

FI NDI NGS OF FACT

Department exam ner Ed Riddl ehoover audited Intergraph for

sales and use tax in May and June, 1987. Exam ner Ri ddl ehoover
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di scovered during the audit that tax had not been paid on a nunber
of invoices involving Service Steel, Inc. Service Steel had
performed various "furnish and install" contracts for Intergraph
and was liable for tax on the cost of the materials used to
conplete the contracts.

After finding the untaxed invoices, Departnent exam ner Carolyn
Mul cahy audited Service Steel for sales and use tax for the period
June 1, 1984 through June 30, 1987. The audit reveal ed a nunber of
invoices relating to "furnish and install"” contracts wth
| nt ergraph on which Service Steel should have paid tax. The audit
resulted in a deficiency of over $35,000.00 agai nst Service Steel.

Service Steel subsequently requested that Intergraph reviewits
records to determine if Intergraph had paid tax on any of the
i nvoi ces assessed against Service Steel. Intergraph reviewed its
records in md-Decenber, 1987 and discovered that tax had in fact
been erroneously paid on a nunber of the invoices.

Nei t her the Departnent nor Intergraph was aware of the erroneous
overpaynents by Intergraph until m d-Decenber, 1987. Exam ner
Ri ddl ehoover infornmed Intergraph as soon as the overpaynents were
di scovered that petitions for refund should be filed i mediately to
stop the three-year statute of limtations applicable to refunds.

Exam ner Ri ddl ehoover also assisted Intergraph in conputing the
petitions.
Intergraph attenpted to correct the situation by paying Service

Steel that anmount which Service Steel should have originally
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charged Intergraph in tax on the "furnish and
install" contracts. Service Steel in turn paid that anount to the
Department in satisfaction of the audit deficiency.

Intergraph then filed petitions for refund with the Depart nment
on Decenber 16, 1987. The petitions were for all or parts of the
period Novenber 1, 1984 through Cctober 31, 1987, but in fact also
i ncluded tax that had been paid by Intergraph in August, 1984.

The petitions were granted in full except for the August, 1984
tax. That portion was deni ed because the petitions were filed nore
than three years after paynent of the tax.

| nt ergraph conpl ai ns that exam ner Mil cahy knew or shoul d have
known that Intergraph was barred by the statute of limtations from
obtaining a refund on the August invoices, and thus should have
del eted those invoices fromthe audit on Service Steel. |Intergraph
further asserts that the refunds should be granted based on the
doctrine of equitable recoupnent.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-1-34 requires that a petition for refund
of erroneously paid tax nust be filed wthin three years from
paynment of the tax. The petitions in question were filed in
Decenber 1987, nore than three years after paynent of the subject
tax in August, 1984. Consequently, a refund of the August, 1984
tax was properly denied by the Departnent.

The Departnent cannot allow a credit to one taxpayer (Service
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Steel) for an overpaynent nade by another taxpayer (Intergraph).
Rat her, the Departnent can only assess and col | ect the anmount due
from the proper taxpayer, and in turn refund any tax inproperly

paid upon the tinely filing of a petition for refund.

A formal petition for refund nust be filed for any overpaynent
of taxes. Code of Ala. 1975, §40-1-34 provides that "[B]efore any
refund under this section can be nmade, the taxpayer . . . shall
file in duplicate a petition directed to the departnent of revenue,
setting up the fact(s) relied on to procure the refunding of the
nmoney erroneously paid'. Departnment Reg. 810-6-4-.18 also requires
that a formal petition for refund nust be filed, and further
provides that a credit for overpaynent can only be allowed on the
sane account on which the overpaynent was nade.

The doctrine of equitable recoupnent was established by federa
case | aw and provides in substance that the tax consequences of a
single transaction nust be considered as a whole, and that if tax
is incorrectly paid on a transaction but its recovery is barred by
the statute of limtations, then that tax can be used to offset any
additional tax correctly assessed agai nst the sane taxpayer on the

transaction. See Bull v. United States, 295 U S. 247, 55 S.C. 695.

That is, if a single transaction or taxable event has been
subjected to two taxes on inconsistent |egal theories, then what

was m stakenly paid can be recouped agai nst what was correctly due.
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Li kew se, the governnent can al so invoke the doctrine to assert as
an of fset against a refund an otherw se tine-barred clai magai nst

t he sane taxpayer, see Stone v. Wite, 301 U S 532, 57 S.Ct. 851

However, the doctrine nmust be strictly construed and cannot be
used to circunvent the statute of limtations. As stated in

Rot hensies v. Electric Storage Battery Conpany, 329 U S. 296, 67

S.&. 271, quoting WImngton Trust Conpany v. U.S., 610 F.2d 703:

As statutes of limtations are applied in the field of
taxation, the taxpayer sonetines gets advantages and at
other tinmes the governnent gets them Both hardships to
t he taxpayers and | osses to the revenues may be pointed
out. They tenpt the equity-mnded judge to seek for ways
of relief in individual cases.

But if we should approve a doctrine of recoupnent of the
breath here applied, we would seriously underm ne the
statute of limtations in tax matter. In many, if not
nost, cases of asserted deficiency the itens which
occasion it relate to past years closed by statute, at
| east as closely as do the itens involved here. ct
Hall v. United States, 43 F. Supp. 130, 95 C&¢. . 539.
The sanme is true of itens which formthe basis of refund
clainms. Every assessnent of deficiency in each claimfor
refund will invite a search of the taxpayer's entire tax
hi story for itens to recoup

The doctrine cannot be used to gain a refund that is barred by
the statute of limtations. Rather, it can only allow the statute-
barred tax as an offset against any additional assessnment agai nst
t he sane taxpayer arising out of the sane transaction. Thus, only
if the Departnment was attenpting to assess additional tax agai nst
| nt ergraph based on the August, 1984 invoices would the doctrine be
applicable in the present case, and even then the August, 1984 tax

paid by Intergraph could not be refunded but would only be all owed
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to offset or reduce the additional assessnent.

The above considered, the Departnent properly denied that
portion of the petitions relating to the tax erroneously paid by
Intergraph in August, 1984. This order constitutes the final order
in this action for purposes of review under Code of Al abama 1975,
§41- 22- 20.

Entered this 30th day of June, 1989.



