STATE OF ALABANA, § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE

§ ADM NI STRATI VE LAW DI VI SI ON

VS.

§ DOCKET NO. M SC. 88-125
SHELL O L COMPANY
P. O Box 1523 §
Houston, TX 77251,

§

Taxpayer .
§
FI NAL ORDER

The Revenue Departnent denied three petitions for refund of
whol esale oil license tax filed by Shell G| Conpany (Shell or
Taxpayer) for the fiscal years ending Septenber 30, 1983, Septenber
30, 1984, and Septenber 30, 1985. The Departnent al so assessed
addi ti onal wholesale oil |icense tax against Shell for the period
Cct ober, 1982 through Septenber, 1986. Shel | appealed to the
Adm nistrative Law Division. Randall G Durfee represented Shell

Assi stant counsel Dan Schrael i ng represented the Departnent.

FI NDI NGS OF FACT

This case involves the wholesale oil license tax |evied at
Code of Ala. 1975, §40-17-174. The whol esale oil license tax is
measured by fuel oil sold at whol esale within Al abana.

The primary issue in dispute is whether sales of diesel fuel
by Shell and involving a separate corporation, Shell Internationa
Tradi ng Conpany (Sitco), were whol esale sales by Shell to Sitco in
Al abama, in which case the tax would be due, or retail sales by

Shell to the final consuner, in which case no tax would be due. A



second i ssue involves the Departnent's nmethod for conputing penalty
and i nterest against Shell.

The Departnent's position concerning the primary issue is that
Shell made wholesale sales to Sitco in Al abama as evidenced by
i nvoices fromShell to Sitco. Shell's positionis that Sitco acted
only as a mddl eman or accounting hub in the transactions. Shel
argues that Sitco's sole function was to arrange and coordi nate the
sales by Shell to the final custonmer, and that the invoices relied
on by the Departnment are only internal billing records and do not
establish a sale from Shell to Sitco. The relevant facts are set
out bel ow.

Shell sells marine fuel and other petrol eum products at its
facility in Mobile Bay. The sales in issue were nmade pursuant to
the International Marine Assignnment Agreenent. The Agreenent
provi des an efficient, uniformprocedure by which Shell, Sitco and
various ot her menber oil conpanies are able to contract and arrange
for the sale and delivery of marine fuel at ports throughout the
wor | d. Under the Agreenent, Sitco gathers and dissem nates
information concerning the availability and price of fuel at
various | ocations, and al so coordi nates and acts as a m ddl eman on
specific sales involving nenber conpani es.

The sales in issue evolved as follows: A custoner contacted
a nmenber oil conpany (contracting conpany) about buyi ng bunker fuel

for a ship in Mbile Bay. Bunker fuel is the fuel used to propel



a ship. The contracting conpany did not have the required fue
avai l able at Mobile, and consequently contacted Shell about filling
the contract. Shell agreed to provide the fuel at the designated
price. The contracting conpany then issued a bunker nom nation to
Shell directing Shell to make the delivery. The bunker nom nation
al so guaranteed that Shell would be paid in full by the contracting
comnpany.

Shel | arranged for the fuel to be delivered to the custoner
and then notified Sitco after the fuel was delivered. Sitco (or
the contracting conpany, depending on their individual agreenent)
then billed the custoner. The customer paid the contracting
conpany, who in turn paid Shell by remtting paynent to Sitco.
Sitco then deposited the noney in a designated Shell bank account.

An invoice was issued by Shell after the fuel was delivered to
the customer namng Sitco as purchaser. The Departnment relies on
that invoice as proving a wholesale sale by Shell to Sitco.
However, the invoice was issued for internal inventory contro
pur poses only. The invoice was never physically delivered to
Sitco. Sitco was designated as purchaser on all of the invoices
because Shell wanted only one Sitco billing account instead of
numer ous accounts in the nanes of the actual buyers.

The above transactions do not involve whol esal e sal es by Shel
to Sitco. Rat her, the fuel was sold at retail by Shell to the

final custoner. Sitco acted as an accounting hub only and did not



buy or sell the fuel. The invoices from Shell to Sitco in form
indicate a sale to Sitco, but in substance the invoices were issued
for internal accounting purposes only and do not prove a sale to
Sitco. In tax matters, substance over form nust govern. State v.

Rockaway Corp., 346 So.2d 444. Consequently, the A abama whol esal e

oil license tax is not due on the sales in issue.

In light of the above, the second issue concerning the
conputation of penalty and interest by the Departnent is noot.
However, so the parties will understand ny position on the subject,
| have addressed the issue bel ow

The Departnent's audit (which included as taxable the above
di scussed nontaxabl e sales) indicated that Shell overpaid tax in
1983 and 1984 and underpaid tax in 1985 and 1986. In total, Shell
overpaid tax for the four-year period by $13, 588. 00.

However, for penalty and interest purposes the Departnent did
not allow the Taxpayer a credit for the overpaynents in 1983 and
1984 agai nst the underpaynents in 1985 and 1986. That is, the
Departnent assessed penalty and interest on the anmounts under paid
in 1985 and 1986 without first allowng an off-setting credit for
the prior overpaynents. As a result, although the Departnent
concedes that the Taxpayer overpaid tax by over $13,588.00 during
the four-year period, the Departnent assessed additional penalty

and interest against the Taxpayer totalling approximtely



$38, 500. 00. In ny opinion, the penalty and interest was
incorrectly assessed by the Departnent.

The i ssue was previously addressed in Docket No. M SC 91-130.

In that case, the Departnent assessed additional penalty and
interest in each nonth that the distributor underpaid tax, wthout
allowng an off-setting credit for overpaynents nmade in prior
nmonths. As a result, the Departnment assessed penalty and interest
of approxi mately $32,400.00 over a 34 nonth period based on a net
tax deficiency of only $4,100.00. | ruled agai nst the Departnent
and held that a credit should be allowed for prior overpaynents
agai nst any subsequent underpaynents before conputing penalty and
interest. The sane holds true in this case. Even if the sales in
i ssue had been taxable, the anobunts overpaid in 1983 and 1984
shoul d have been applied to offset the tax due in 1985 and 1986,
and no penalty or interest would be due.

In addition, Code of Al a. 1975, §40-17-180, which invol ves the
whol esal e oil license tax, provides "that the noney actually paid
shall constitute a credit against the noney actually due. In the
event of the paynent of an anount in excess of the anmount due, the
state departnent of revenue may credit such excess upon the anpunt
of tax due for any subsequent nonthly period, . . ." In other
wor ds, §40-17-180 specifically authorizes the Departnent to all ow
a credit against any deficiency for any tax previously overpaid by

a taxpayer.



The above considered, the assessnent in issue is voided and
the three petitions for refund should be granted. No interest
shoul d be paid on the refunds for the period prior to Cctober 1,
1992 because no statute required paynent of interest on refunds of

whol esale oil license tax prior to that date. See, Sizenore V.

Fi shernman Marine Prods. Inc., 536 So.2d 73. However, Code of Al a.

1975, §40-1-44 was anended in conjunction wth passage of the
Uni form Revenue Procedures Act, Code of Ala. 1975, 8§40-2A-7, et
seq., to require paynent of interest on all refunds (with sone
m nor exceptions), effective COctober 1, 1992. Consequently, the
refunds should include interest conputed from Cctober 1, 1992 to
the date the refunds are issued.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Ent ered on Novenber 13, 1992.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



