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The Revenue Departnent assessed inconme tax against Ray and
Karen Carmack (Taxpayers) for the years 1982, 1983, 1984, and 1986.
The Taxpayers appealed to the Admnistrative Division and a
heari ng was conducted on July 12, 1989. Ray Carnmack (Taxpayer) was
present and represented the Taxpayers. Assistant counsel Gaendol yn
Garner appeared for the Departnment. The follow ng findings of fact
and conclusions of entered based on the evidence and argunents
parties.

FI NDI NGS OF FACT

The Taxpayers deducted travel expenses on their joint A abama
incone tax returns for the years 1982 through 1986 relating to
travel by the Taxpayer from his residence in Warrior, Al abama to
his job with the Tennessee Valley Authority (TVA) at the Brown's
Ferry Nuclear Plant in Athens, The Departnent disallowed the
deductions and the appealed to the Adm nistrative Law Di vi sion.

The Taxpayer belongs to the Asbestos Wrkers Local No. 78 in
Bi rm ngham but worked al nost continuously during the subject years

at the TVA.'s Brown's Ferry facility. The Taxpayer traveled to the



facility each workday fromhis home in Warrior, A abama, a total of

approximately 224 mles round trip.

The Taxpayer was first enployed by the TVA from Decenber, 1976
t hrough May, 1977. The Taxpayer was reenployed by the TVA on
August 7, 1979 and worked continuously at the Brown's Ferry
facility until Septenber 30, 1985, except for a few days at the end
of each year between contracts.® After a short break during which
the Taxpayer worked in Florida and Georgia,? the Taxpayer was
reenpl oyed by the TVA in My, 1986 and worked through the end of
the year. The Taxpayer was enpl oyed by the TVA at the tinme of the
adm ni strative hearing.

The Taxpayer was enpl oyed by the TVA under a succession of so-
called "11-29' contracts. The 11-29 contract is customarily used
by the TVA in hiring hourly workers and under the contract the
worker is enployed for 11 nonths and 29 days, is laid off for
several days, and is then custonmarily reenpl oyed under another 11-
29 contract. The worker can be laid off at any tine under the
contract, and the TVA considers the 11-29 workers to be tenporary

enpl oyees.

IThe evi dence indicates that the Taxpayer worked for the TVA
under separate contracts from August 7, 1979 to April 16, 1980;
fromApril 14, 1981 to April 1982; fromApril 16, 1982 to April 14,
1983; from April 15, 1984 until April 13, 1984; fromApril 17, 1984
to April 15, 1985; and from April 15, 1985 to Septenber 30, 1985.

2The Departnent agrees that the Taxpayer's travel expenses
from his residence in Warrior to his tenporary work places in
Fl orida and Georgi a should be all owed.
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CONCLUSI ONS OF LAW

Al abama | aw on the subject of business expenses is nodel ed
after the federal statute on point, 26 U S.C A §162, and allows a
deduction for all ordinary and necessary business expenses, see
Code of Ala. 1975, §40-18-15(a)(1). Deducti bl e expenses i ncl ude
all reasonabl e expenses incurred while traveling away from hone in

the pursuit of business. CI.R v. Flowers, 326 U S. 465, 66 S.

Ct. 250.
However, daily commuting expenses are personal in nature and

thus are not deductible. Kasun v. U S., 671 F.2d 1059. An

exception to the nondeductibility of commuting expenses is where
the job is tenporary in duration as opposed to indefinite.

Peurifoy v. Conmm ssioner, 358 U.S. 59, 79 S.Ct. 104.

Enpl oynent is tenporary if it can be expected to last for only
a short period, and nust be tenporary in contenplation at the

beginning. MCallister v. Conm, 70 T. C 505. As stated in Kasun

v. U S, supra, at 1061:

Determ nation of whether a job is tenporary or
indefinite is a factual question. Peurifoy W
Comm ssioner, 358 U S 59, 61, 79 S.CI. 104, 105, 3
L. Ed. 2d 30 (1958). The court nust examne all of the
circunstances of the case before reaching its concl usion.

Frederick v. United States, 603 F.2d 1292, 1296 (8th
Cr. 1979). When reviewing the facts, the court nust
bear in mnd that enploynent which was tenporary may
becone indefinite if it extends beyond the short term
Al so, enploynent which nerely |acks permanence is
indefinite unless termnation is foreseeable within a
short period of time. See Boone v. United States, 482
F.2d 417, 419 n.4 (5th Gr. 1973).
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As a rule of thunb, if enploynent is expected to | ast and does
|last for less than a year, then the issue nust be decided on the
particular facts and circunstances of the case. |If the job |asts
for one but not nore than two years, then there is a rebuttable
presunption that the job is not tenporary. However, an actual or
expected stay of two years or nore is considered indefinite,

regardl ess of the facts or circunstances, see Mlton v. Comm, 51

T.C. Meno 1986-92, also I RS Reg. 83-82, 1983-CB 45.

In the present case, the Taxpayer worked for the TVA at the
Brown's Ferry facility in effect continually from April 14, 1981
t hrough Septenber, 1985 and from May, 1986 through February, 1988.

Consequent |y, based on the criteria set out above for determ ning
tenporary versus indefinite enploynent, the Taxpayer's enpl oynent
-with the TVA was indefinite and thus the travel expenses relating
thereto are not deductible. For simlar cases involving the TVA in
whi ch enploynment under the 11-29 contracts was held to be

indefinite, see Baughar v. Conm, 47 T. C. Menp 1984-191; Presley

v. Comm, 44 T.C. Meno 1982-434; and Melton v. Comm, 51 T.C. Meno

1986- 92.

The above considered, the assessnents are correct and the
Revenue Departrent is hereby directed to nake the assessnents final
as entered, with applicable interest.

Entered this 15th day of August, 1989.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



