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The Revenue Departnent assessed State use tax against Stauffer
Chem cal Corporation (Taxpayer) for the period July 1, 1984 through
June 30, 1987. The Taxpayer appealed to the Adm nistrative Law
Division and the matter was submtted for decision based on a joint
stipulation of facts. Charles R Mses, |Il, Esq. represented the
Taxpayer . Assi stant counsel Dan Schnmaeling represented the
Department. This Final Order is entered based on the stipul ated
facts and argunents presented by the parties.

FI NDI NGS OF FACT

The Taxpayer manufactures for sale the chemcal conpound
t hi ophenol at its Cold Creek Organics Plant in Bucks, Al abana.
lodine is used as a catalyst and chlorine is used as an i njectant
in the manufacture of thiaphenal. The issue in dispute is whether
the i odine and chl ori ne becones an "i ngredi ent or conponent part”
of thiophenol so that its purchase constitutes a nontaxable
whol esal e sal e pursuant to Code of Ala. 1975, 540-23-60(4)b.

The parties agree that both iodine and chlorine is necessary

and essential for the reaction process in the mnufacture of



2

t hi ophenol . The parties further agree that the iodine and chlorine
is not intended to remain and does not remain in discernible
anmounts in the finished product.

CONCLUSI ONS OF LAW

Prior to 1981, the sales tax law and the use tax |aw both
contained identical "ingredient or conponent part" provisions which
defined a whol esale sale as a sale of property "to a manufacturer
or conpounder which enter(s) into and becone(s) an ingredient or
conponent part of the tangible personal property" manufactured for
sal e. See §40-23-1(a)(9)b. (sales tax) and 540-23-60(4)b. (use
t ax) .

The pre-1981 "ingredi ent or conponent part" test for both sales
and use tax purposes was whether "any part of a product is intended
to remain and does remain in the manufacturer's finished product”.

Boswel | v. General QGls, Inc., 368 So.2d 27, at page 29, see also

Robert son and Associates, Inc. v. Boswell, 361 So.2d 1070.

In 1981, the Al abama Legislature passed Act No. 81-596 which
anended §40-23-1(a)(9)b. to read as foll ows:

b. A sale of tangible personal property or
products, including iron ore, to a nmanufacturer or
conpounder which enter into and becone an
ingredient or conponent part of the tangible
per sonal property or products which such
manuf acturer or  conpounder manuf actures or
conpounds for sale, whether or not any such
tangi bl e personal property or product wused in
manuf act uri ng or conpoundi ng a finished product is
used with the intent that it becones a conponent
of the finished product; provided, however that it
is the intent of this section that no capita
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equi pnent, machinery, tools, or product, except
for those nmaterials essential for the reaction
process and in direct cont act wth the
internmediate and finished product used for the
production of the finished product shall be exenpt
and the furnished container and | abel thereof;
(new portion underlined)

The Taxpayer argues that the 1981 anendnent elim nated both
the "intent" and the "discernible anbunt” tests and that the iodine
and chlorine in issue should be exenpt fromuse tax as materials
used in the reaction process. However, the 1981 anendnent changed
the sales tax provision only. The use tax provision §40-23-60(4)b.
was not anended. Consequently, for use tax purposes the Ceneral

Ols test still applies and property is exenpt as an ingredient or

conponent part only if it is intended to remain and does in fact
remain as part of the finished product.

The only post-1981 Appellate Court decision involving the
"ingredient or conponent part" provisions is a 1984 use tax case,

State v. Al abama Metallurgical Corp., 446 So.2d 41. |In that case

the Court of Gvil Appeals, citing the unanended §40-23-60(4)b. and

t he Robertson and General Ols cases, reaffirnmed that a materi a

qualifies as an ingredient or conponent part for use tax purposes
only if the product is intended to remain and does remain in the
manuf acturer's finished product. Neither §40-23-1(a)(9)b. nor the
1981 amendnent to that section was cited by the Court.

The parties agree that the iodine and chlorine in issue is not

i ntended and does not remain as part of the Taxpayer's finished
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product . Consequently, those materials are not exenpt from use
tax as an ingredient or conponent part under §40-23-60(4)b.

Al so, the iodine and chlorine in issue would not qualify as an
i ngredi ent or conponent part even if the 1981 anendnent applied.

The anmendnent did not create an additional exenption for materials
used in the reaction process. Rather, the second phrase added by
the anmendnent nerely clarified and limted the scope of the
i ngredi ent or conponent part exenption to insure that "no capital
equi pnent, machinery, tools, or product” used in the production
process shoul d be exenpt except for materials used in the reaction
pr ocess. However, to be exenpt those materials used in the
reaction process nust still neet the threshold test by becom ng an
i ngredi ent or conponent part of the finished product. See al so
Departnent Reg. 810-6-1-.80(2). The iodine and chlorine in issue
does not remain in the thiophenol and thus cannot be exenpt as an
i ngredi ent or conponent part.

The above considered, the iodine and chlorine in issue are not
exenpt fromuse tax pursuant to §40-23-60(4)b., but rather should
be taxed at the reduced "nmachine" rate |levied at §40-23-61(b). The
assessnment in issue is therefore correct and should be nmade fi nal
as entered, with application interest running to the date of entry
of final assessnent.

Entered this the 18th day of Septenber, 1990.



Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



