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The Revenue Departnent entered a prelimnary assessnent of sales
tax against JimWlter Resources, Inc. ("Taxpayer") for the period
Cctober 1, 1981 through Decenber 31, 1984. The Taxpayer appeal ed
to the. Admnistrative Law D vision and a hearing was conducted on
Decenber 7, 1988. Steven A. Rowe, Esq. appeared for the Taxpayer.

Assi stant counsel Duncan Crow, Esq. represented the Departnent.
Based on the evidence presented by the parties, the follow ng
findings of fact and conclusions of |aw are hereby entered.

FI NDI NGS OF FACT

The relevant facts are undi sput ed.

The Taxpayer is in the manufacturing business and purchases coke
oven gas for use in the manufacturing of tangible personal property
for sale. The issue in dispute is whether the coke oven gas
constitutes "coal or coke" so as to be exenpt from sales tax
pursuant to Code of Ala. 1975, §40-23-4(a)(9).

Coke oven gas is processed as follows: Raw coal is washed and
crushed and then placed in a |arge coke oven. The coke oven is

heat ed, which causes the rel ease of various volatile gases fromthe
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coal. The escaping volatile gases are captured and processed into
coke oven gas. The coal (nostly carbon) remaining in the coke oven
hardens and becones coke. Both parties agree that both coke and
coke oven gas are derived from coal

CONCLUSI ONS OF LAW

The Taxpayer argues that coke oven gas shoul d be exenpt because
it is a conponent of coal and is used for the sane purpose or
purposes as coal, i.e., the production of heat or energy.
Conversely, the Departnent contends that the exenption should be
strictly construed and thus [imted to only the itens listed in the
exenption, i.e. coal and coke.

Generic rules of construction can be cited in support of both
argunments. An exenption fromtaxation nust be strictly construed

agai nst the taxpayer. Brundidge MIling Conpany v. State, 228 So.2d

475. A statute must be construed to give effect to the intent of
the Legislature, but legislative intent can only be gl eaned from

the actual words used in the statute. Deerman v. State, 448 So. 2d

492. |f a statute is unanmbi guous and clear, there is no roomfor
judicial construction and the statutory wording nust be afforded

its plain neaning. East Montgonery Water Works v. Water Wirks and

Sanitary Sewer Board of the City of Montgonery, 474 So.2d 1088.

The Taxpayer argues that it is illogical to exenpt coal from
taxation and not a derivative of coal such as coke oven gas
(Taxpayer's brief at page 3). The Taxpayer's argunent is

reasonabl e, especially given that coke oven gas is used for the



same purpose as coal

However, the clear wording of a statute cannot be expanded by

judicial fiat. The Legislature has seen fit to exenpt coal and
only one of its derivatives, i.e. coke. It would have been | ogi cal
and sinple to include coal and all its chem cal derivatives as part

of the exenption, but the Legislature did not. By listing only
coke along with coal, it nust be assuned that the Legislature
intended to include only coke in the exenption. \Were a statute
includes certain itens upon which it is to operate, said statute
must be construed to exclude all itens not expressly nentioned. Ex

Parte Hol | aday, 466 So.2d 956; Bd. of Dental Examners v. King, 364

So. 2d 311.

The Taxpayer cites State v. Al abama Metallurgical Corp 446 So.2d

41, in support of its argunent. There the Court of Cvil Appeals
hel d that carbon el ectrodes were exenpt fromthe use tax under Code
of Ala. 1975, §40-18-62(11). Section 40-18-62(11) is the use tax
counterpart to §40-23-4(a)(9). However, the hol ding was based on
the fact that the electrodes were conprised of at |east 80% coa

and coke in its primary (although crushed) form The Court
concl uded, at page 43, "that the carbon el ectrodes are basically
coke and not significantly different chemcally from the raw
materials used to form the electrodes”". The Court did not hold
t hat any product derived from coal should be exenpt.

The Taxpayer also cites State v. Lawson and Sessi ons Conpany,
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114 So.2d 893 for the follow ng definition of "coke":

"The solid |eft when a coking coal is deprived of its

vol atile constituents by heating in a retort or oven.
It consists mainly of carbon, and is hard, porous,

and gray with subnetallic luster. It is nmuch used in

metal lurgy, and also as a donestic fuel, etc.”

Webster's New International Dictionary, 1925, page

435.

Coke oven gas is one of the "volatile constituents"” that is
renmoved fromthe coal in the coking process. The gas thus is no
| onger a part of the coal and clearly is not a part of the coke.

The above considered, the assessnent in issue should be nade
final as entered by the Departnment, with interest as required by
statute.

Entered this 6th day of January, 1989.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



