STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V. § DOCKET NO. S. 88-144
C. JOE ROGERS §
d/ b/ a Rogers Landscaping & Nursery Co.
112 M Street §
Anni ston, AL 36201,
§
Taxpayer .
ORDER

The Revenue Depart nent entered numnerous prelimnary
assessnments of sales and use tax against C.  Joe Rogers, d/b/a
Rogers Landscapi ng and Nursery Conpany for all or a part of the
period May 1, 1984 through Decenber 31, 1985; and agai nst Rogers
Landscapi ng and Lawn Service, Inc. for the period January 1, 1986
t hrough June 30, 1987. Both are hereafter jointly referred to as
"Taxpayer". The Taxpayer appealed to the Adm nistrative Law
Division and a hearing was scheduled for July 26, 1989. The
Taxpayer's representative was notified of the hearing by certified
mail on May 18, 1989, but failed to appear. The hearing
pr oceeded Wi th assi st ant counsel J. Wade Hope
representing the Departnment. The follow ng findings of fact and
conclusions of |law are hereby entered submtted at the hearing.

FI NDI NGS OF FACT

The relevant facts as set out in the Departnent's post-
hearing brief are adopted as foll ows:
Pursuant to an audit by the Departnent of Revenue

(hereinafter "Departnent”) prelimnary assessnents were
entered agai nst C Joe Rogers, d/b/a Rogers Landscapi ng
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and Nursery Conpany for the period May 1, 1984 through
Decenber 31, 1985 for State, Cal houn County and City of
Anni ston sales tax and local city use taxes. Prelimnary
assessnments were issued agai nst Rogers Landscapi ng and
Lawn Service, Inc. for the period January 1, 1986 through
April 30, 1987 for State and Gty of Anniston sales tax
and local city use taxes. The prelimnary assessnents
were entered against two separate |legal entities because
M. Rogers incorporated his business begi nning January 1,
1986. However, throughout the two assessnent peri ods,
the character of the business remained basically the
same, except that after incorporation the Taxpayer began
selling Snapper |lawn nowers and patio furniture. The
Taxpayer operated a |andscaping and nursery business
t hroughout both assessnent peri ods.

In operating the nursery business, the Taxpayer made
retail over-the-counter sales of tangible personal
property and also engaged in |andscaping in Anniston

Al abama and t he surroundi ng area.

The Taxpayer naintained a conplete set of records for the
audit period which were exam ned by the Revenue Agent.
A conparison of the Taxpayer's sales tax returns and
supporting worksheets determ ned that the taxable neasure
reported to the State consisted only of the over-the-
counter cash sales. The Taxpayer's records reveal ed t hat
charge sales were omtted from the taxable neasure.
Charge sales were generally for itens picked up by or
delivered to a regular custoner. The custoners were
generally billed for the purchase anmounts-hence the
reference to (charge) sales. Further exam nation of the
Taxpayer's books and records revealed that after the
Taxpayer incorporated his business and began selling
Snapper lawn nowers and patio furniture, for severa

months the sale of such itens did not get included in the
t axabl e neasure reported to the Departnent. In addition,
t he Taxpayer had cl ai med sone sal es of Snapper nowers and
patio furniture as exenpt whol esal e sales. The auditor
di sal | oned the whol esal e sales and included themin the
taxabl e neasure when the sales were made to other
busi nesses for their own personal use.

During the examnation of the Taxpayer's books and
records, the Revenue Agent determ ned that the sale of
tangi bl e personal property with regard to what the
Taxpayer called "landscaping contracts" were also
excluded fromthe taxabl e neasure "l andscapi ng contracts”
did not separate the anobunts attributable to the sale of
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taxabl e tangi bl e property, but rather contained a |unp
sumprice with a listing of the itens provided under the
contract. The Revenue Agent was unable to obtain from
t he Taxpayer a breakdown of the ampbunts attributable to
tangi bl e personal property subject to sales tax.
Therefore, the entire contract anounts were included in
t he taxabl e neasure. However, at an informal conference
before the Sales and Use Tax Division and further
exam nation of materials provided by the Taxpayer, an
adjustnment was nmade to the audit. The Taxpayer was
allowed to pay tax based on the anobunts charged where
the property was |isted separately or where the Taxpayer
was able to satisfy the auditor as to the anounts charged
for taxable itens. In those instances where the
contracts included the sale of exenpt itens, such as seed
or fertilizer, the anpbunts charged for those itens were
del eted fromthe taxabl e neasure.

Thr oughout the audit process and the informal conference
attended by the Taxpayer, the Taxpayer contended that he
shoul d only pay sales tax on the cost of materials drawn
from inventory and not the stated retail price. I n
addition, the Taxpayer argued that straw, sand, mulch

and hay are soil conditioners and should be exenpt from
sales tax in the sane manner as fertilizer and peat noss.

The Departnent contends, as supported by testinony at the
hearing by the Revenue Agent, that the "Ilandscaping
contract" entered into by the Taxpayer were primarily
contracts for the sale of sod, plants and top soil.
Since those itens were straight retail sales of tangible
personal property, which in nost instances were delivered
by the Taxpayer to the Purchaser's | ocation, the taxable
nmeasure is the full retail selling price.

Under Sal es and Use Tax Rule 810-6-1-.175 the sale of top
soil is subject to sales tax and the taxable neasure is
the total amount received fromthe sale of the top soil

i ncluding charges for transportation furnished by the
seller. In addition the regulation states that the sale
of top soil is aretail sale in every instance where it
is supplied to a builder or a contractor and no deduction
is allowed for labor or services which goes into
produci ng and delivering the top soil.

Under Sales and Use Tax Rule 810-6-3-.29 the sale of
grass sod is only exenpt from sales tax when the seller
is also the producer of the grass sod and the producer or
a nenber of his famly nakes the sale of the sod.
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QG herwise, the sale of grass sod is a retail sale subject
to sales tax when sold by persons in the business of
selling plants, seedlings, nursery stock or floral
product s.

Under Sal es and Use Tax Rul e 810-6-3-.43, Subparagraph 3,
a nurseryman is making a retail sale subject to sales tax
when he sells shrubbery or other nursery stock and, as
part of the transaction, plants the itens in the ground
for the purchaser. The taxable neasure includes the ful
sale price paid by the purchaser, including the cost of
t he pl anting.

Under Sal es and Use Tax Rule 810-6-3-.20 "fertilizer" is
defined as "any material which results in an increase in
pl ant growt h when added to the basic natural substances
in which plants are grown.' However, basic natural
subst ances such as sand, clay, top soil, and water are
not considered within the nmeaning of the word fertilizer.
Therefore, such itens are not exenpt from sal es tax.
However, under Sal es and Use Tax Rul e 810-6-3-.45 "Peat
noss, is a soil conditioner or plant food and is exenpt
from sal es tax.

In the present case, the evidence presented at the
hearing through the testinony of the Revenue Agent
clearly shows that the Taxpayer nmde retail sales of
tangi bl e personal property that was subject to sal es tax.
The evidence also shows that although the Taxpayer
coll ected sales tax on sone sales of taxable itens such
as sod and top soil, the Taxpayer excluded the entire
anounts of the "landscaping contracts” and the "charge
sales"' from the taxable neasure reported to the
Departnment. The evidence clearly shows that the Taxpayer
only remtted tax on those retail sales which were over-
t he-counter cash sales. In addition, the testinony of
t he Revenue Agent al so reveal ed that for several nonths
t he Taxpayer did not report and remt the tax due on the
sal es of Snapper |lawn nowers and patio furniture-even
whi ch such sal es were made for cash

The testinony furnished by the Revenue Agent also
established that the Taxpayer knew that itenms such as
grass sod and top soil were subject to sales tax, because
t he Taxpayer actually charged and coll ected sales tax on
the sale of such itens on several contracts.
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CONCLUSI ONS OF LAW

The Taxpayer reported and paid tax only on its cash sales
during the audit period and failed to report (1) charge sales (all
non-cash sales), (2) sales involving |landscaping contracts, (3)
various retail sales of |awnnowers and patio furniture, and
(4) sales of straw, sand, nmulch and hay.

The charge sales and |awnnower and furniture sales were
clearly taxable and thus were properly included in the audit.

The | andscaping contracts were recorded by the Taxpayer in
lunmp sum anounts. That is, the taxable and non-taxable itens were
not separated. Al taxpayers are required to keep accurate records
fromwhi ch taxabl e and nontaxable itens can be distinguished, and
the taxpayer nmust suffer the Penalty for not accurately recording

the exenpt sales. State v. Ludlam 384 So.2d 1089, cert denied, 384

So.2d 1094. Consequently, the entire contract anount was initially
included in the audit as taxable. The Taxpayer subsequently
identified some of the nontaxable itens, which were excluded from
the audit. However, the remaining itens not identified as exenpt
were properly taxed by the Departnent.

Finally, while fertilizer is exenpt from sales and use tax,
see Code of Ala. 1975, §8§40- 23-4(a) (2) and 40-23-62(5),
respectively, the straw, sand, nulch and hay sold by the Taxpayer
was not fertilizer and was thus properly taxed by the Departnent,

see Departnent Regs. 810-6-1-.175, 810-6-3-.20, 810-6-3-.29, 810-6-



3-.43, and 810-6-3-. 45.
The above consi dered, the assessnents in issue are correct and
shoul d be made final as entered, with statutory interest.

Entered this 24th day of August, 1989.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



