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ORDER

The Revenue Departnent entered a prelimnary assessnent of
wi t hhol di ng tax agai nst Radney and Morris, P.A ("Taxpayer") for
the period January 1, 1985 through Decenber 31, 1986. The Taxpayer
appealed to the Adm nistrative Law Division and a hearing was
conducted on Decenber 6, 1988. Attorneys Tom Radney, Esq. and
Larry Morris, Esq. and CPA Bob Zeanah were present on behalf of the
Taxpayer . Assi stant counsel Mark Giffin appeared for the
Department. Based an the evidence submtted by the parties, the
follow ng findings of fact and concl usions of |aw are hereby nmade
and entered.

FI NDI NGS OF FACT

The relevant facts are undi sput ed.

The Taxpayer is a professional association |ocated in Al exander
Cty, Alabama and during 1985 and 1986 enpl oyed three attorneys and
numer ous support personnel. The principal attorneys/enpl oyees are
Tom Radney ("Radney") and Larry Morris ("Mrris").

The Taxpayer failed to withhold Al abama inconme tax from the

wages of Radney and Morris during 1985 and 1986, as required by



Code of Ala. 1975, §40-18-71, et. seq. Instead, both parties nade
i ndi vidual quarterly estinmates pursuant to Code of Ala. 1975, §40-
18-82. Radney's 1985 estinmated paynents were sufficient to pay his
personal liability in full for that year. H's 1986 estinated
paynments were insufficient and the bal ance due was paid with his
1986 return. Morris nmade one estimated paynment in 1985 sufficient
to pay his personal liability in full for that year. He failed to
make estimated paynents in 1986, but rather paid the full anmount
due along with his 1986 return.

The Departnent audited the Taxpayer and determ ned a w t hhol di ng
deficiency based on the Taxpayer's failure to wi thhold from Radney
and Morris and also a tenporary enployee located in California.
However, additional tax was assessed against only the California
enpl oyee' s wages because both Radney and Mrris had individually
paid all tax due for the subject years. The Departnent also
assessed a 25 percent penalty on the anobunt that shoul d have been
wi thheld from Radney and Mrris, and interest on that anount
computed fromthe due date of each quarterly w thholding report to
the due date of each year's return. (The prelimnary assessnent
incorrectly states that interest was conputed fromthe due date of
the tax to the date of entry of the prelimnary assessnent.)

The 25% penalty was waived by the Departnent prior to the

adm ni strative hearing and thus is not in issue.* The only issue in

The penalty in question is levied at §40-18-60(b). That
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di spute is whether interest is due, and if so, in what anount.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §8§40-18-71 through 40-18-80 require that an
enpl oyer nust w thhold taxes froman enpl oyee's wades and pay over
said taxes to the Departnent. The enployer is liable for the tax
required to be deducted and w thheld, see §40-18-76. On the other
hand, incone from sources other than wages nust be reported by the
i ndi vi dual through quarterly estimates pursuant to Code of Ala
1975, §40-18-82.

In the present case, the Taxpayer admts that tax should have

been withheld on the wages paid to Radney and Morris, but argues

section provides that an enployer failing to properly wthhold
"shal |l be subject to a civil penalty equal to 25 percent . . ." But
despite the use of the inperative "shall", Al abama's courts have
held that the penalty can be waived if the taxpayer's failure to
conply was caused by the Departnent or did not constitute a breach
of duty by the taxpayer. State v. Mack, 411 So.2d 797. The federal
courts also allow that a penalty may be waived for "reasonable
cause". \Wiether reliance of the advice of an accountant or |awer
constitutes reasonabl e cause nust be decided on the facts of each
particul ar case, see United States v. Boyle, 105 S . C. 687, at 692-
694.
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that no interest should be charged because Radney and Morris both
paid their individual liabilities in full either during the year
through quarterly estimates or at the end of the year with each
year's return.

However, interest is due on all tax that was not properly
wi t hhel d, and shoul d be conput ed begi nning on the due date of each
quarterly report, see §§40-1-44 and 40-18-80(g), and also State v.
Pol | ock, 38 So.2d 870, 876. However, the w thhol di ng deficiencies
on which the interest should be conputed should be reduced by those
quarterly paynments nade by Radney and Morris during the subject
years. That is, the Taxpayer should be allowed credit for the
anopunts paid individually by Radney and Morris and should be
charged interest on only the net anmunt owed and unpaid
(withholding liability |l ess any quarterly estimate paynents) during
t he subject years.

The Departnent is hereby directed to reconpute the interest due
on the assessnent as directed above, by reducing the w thhol ding
deficiencies upon which the interest should be conputed by the
quarterly estimtes nmade individually by Radney and Morris as of

the date said estimate paynents were received by the Departnent.
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Thereafter, the assessment should be made final.

Entered this 4th day of January, 1989.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



