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FI NAL ORDER

The Revenue Departnent assessed sal es tax against Stephens
Wol esal e Bui |l di ng Supply Conpany, Inc. (Taxpayer) for the period
March 1, 1985 through February 29, 1988. The Taxpayer appealed to
the Admnistrative Law Division and a hearing was conducted on
Cctober 2, 1990. Charles H Stephens appeared for the Taxpayer.
Assi stant counsel Dan Schrneeling represented the Departnent. This
Final Order is based on the evidence presented by the parties.

FI NDI NGS OF FACT

The Departnent assessed sal es tax agai nst the Taxpayer based on
a "test check” audit of the Taxpayer's books and records. A "test
check” audit is used when a taxpayer's records are so vol um nous
that a review of all the records is not feasible. Instead, severa
months are randomly selected as agreed by the taxpayer and the
Departnent, the average tax due for those nonths. is conputed based
on the taxpayer's records, and the average is projected over the
entire audit period to determne the total tax due.

The Taxpayer in this. case agrees with the Departnment's audit

except for the inclusion of one sale to Anerican Eagle,
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| nc. / Gadsden Housing Authority in the amount of $46,614.60. The

Taxpayer contends that the sale was an exenpt sale to the Gadsden
Housing Authority. The Departnent argues that the sale was a
taxable sale to the general contractor an the Housing Authority
project, Anerican-Eagle, Inc.

The Departnent's position is based on the fact that an invoice
was issued for the subject materials by the Taxpayer to American
Eagle, Inc. on Septenber 25, 1986. The invoice directed that the
materials should be shipped to the Geater Gadsden Housing
Authority in care of American Eagle in Gadsden. A billing
statenment was subsequently issued by the Taxpayer on Septenber 30,
1986 to the Gadsden Housing Authority in care of Anerican Eagl e,
Inc., 3015 10th Avenue, Tuscal oosa, Al abama. The materials were
subsequently paid for by check is sued by American Eagl e on Cctober
9, 1986.

CONCLUSI ONS OF LAW

Sales to municipalities are exenpt from sales tax pursuant to
Code of Ala. 1975, §40-23-4(a)(11). However, sales of materials to
a contractor for use on a nunicipal or other governnent contract

are not exenpt fromtax. See Reg. 810-6-1-.46 and State of Al abana

v. King & Boozer, 314 U S. 1, 62 S.C. 43.

In this case the sales invoice in question was issued by the
Taxpayer to American Eagle and the materials were paid for by check

i ssued by Anerican Eagle. The sale was thus a taxable sale to
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Anmerican Eagle and not a tax exenpt sale to the Gadsden Housi ng
Authority. The fact that the funds used by Anerican Eagle to pay
for the materials originated with the Housing Authority or that the
materials were used on a Housing Authority project does not nake

the sale to Anerican Eagle tax exenpt, see King & Boozer, supra.

The above considered, the prelimnary assessnent is correct and
shoul d be nade final as entered, with interest running to the date
of entry of the final assessnent.

Entered this the 9th day of Cctober, 1990.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



