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The Revenue Departnent assessed incone tax against Thomas L. &
Mart ha Rountree (Taxpayers) for the years 1985 and 1986. The
Taxpayers appealed to the Admnistrative Law D vision and a hearing
was conducted on July 6, 1989. Thomas L. Rountree, Esq. appeared
for the Taxpayers. Assi stant counsel Gaendolyn B. Garner
represented the Departnent. The followi ng findings of fact and
conclusions of |aw are hereby entered based on the evidence and
argunents presented by the parties.

FI NDI NGS OF FACT

The Revenue Departnent audited the Taxpayers and assessed
inconme tax for the years 1985 and 1986. The 1985 assessnent is
undi sput ed. The Taxpayers also concede that a nunber of the
Departnent's adjustnments relating to the 1986 tax year are
pr oper. The issue in dispute is whether certain disallowed
busi ness travel expenses clainmed on the 1986 return should be
allowed. The relevant facts are as foll ows:

M. Rountree (Taxpayer) is an attorney and practiced law in

Oneonta, Al abama prior to and during 1985, where he resided with



his wife and famly.

The Taxpayer accepted an offer in late 1985 to go into practice
with an attorney in Auburn. The Taxpayer agreed to work out of the
Auburn attorney's office for $2,500.00 a nonth, plus 50% of any
fees he generated over that anmount. |In March, 1986, the agreenent
was changed to $4,000.00 a nonth, plus a split of the profits at
the end of the year.

The Taxpayer closed his Oneonta office and began working in
Auburn in Decenber, 1985. However, the Taxpayer's famly renai ned
in Oneonta and the Taxpayer continued to handl e several ongoing
cases in the Oneonta area. Because of the distance between Auburn
and Oneonta, the Taxpayer rented a trailer in Auburn, where he
stayed on the average of two or three nights each week. The
remaining time he resided in Oneonta. The rent and utilities for
the trailer are the specific travel expenses in dispute.

The Taxpayer continued working in Auburn and living in the
rented trailer until August, 1986, at which tinme he purchased a
house in Auburn and noved his famly from Oneonta. The Taxpayer
continued to practice with the Auburn attorney until June, 1988,
when he noved to another law firmin Opelika.

The Taxpayer testified that he initially expected that his work
with the Auburn attorney would be ongoing and indefinite. However,
he also testified that he did not nove his famly to Auburn until

August, 1986 because until that tinme he was not sure that his
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practice in Auburn would be pernmanent.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-18-15(a)(1) allows a deduction for al
ordi nary and necessary busi ness expenses. That section is nodel ed
after 26 U . S.C. A §162, and thus federal authority should control

in construing the Al abama statute, see Best v. State, 417 So.2d

197.

Expenses incurred while traveling on business may be deducted
under certain circunstances. Business travel expenses are all owed
"to mtigate the burden of the taxpayer who, because of the
exigencies of his trade or business, nust maintain two places of
abode and thereby incur additional and duplicate |iving expenses".

Kroll v. Comm ssioner, 49 T.C 557, 562. The U. S. Suprene Court

has established three criteria for determ ning the deductibility of

travel expenses in Conm ssioner v. Flowers, 326 U S. 465;

(1) The expense nust be a reasonable and necessary
traveling expense, as that term is generally
understood. This includes such itens as transportation
fares and food and |odging expenses incurred while
traveling.

(2) The expenses nust be "while away from hone".

(3) The expenses nust be incurred in pursuit of
busi ness. This neans that there nust be a connection
between the expenditure and the carrying on of the
trade or business of the taxpayer or his enployer.
Moreover, such an expenditure mnust be necessary or
appropriate to the developnent and pursuit of the
busi ness or trade.

The Departnment concedes that criteria (1) and (3) above have
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been satisfied. That is, the subject expenses were reasonabl e and
necessary and were incurred in the pursuit of business. Thus, the
determ nati ve question is whether the expenses were incurred "while

away from hone".

A taxpayer's "honme" for purposes of conputing the business
travel deduction is his normal and established place of enploynent.

Mtchell v. Comm ssioner, 74 T.C 578; Comm ssioner v. Stidger,

386 U.S. 287. That is, the expenses can be deducted only if
incurred away from the taxpayer's normal workplace. A factor in
deci di ng whet her a taxpayer is enployed away from hone i s whet her
the enpl oynent was expected to be "tenporary", in which case the
expenses would be deducti bl e, or "indefinite", and thus

nondeducti bl e. Cockrell v. C.1.R, 321 F.2d 504.

In the present case, the Taxpayer closed his Oneonta practice
in Decenber, 1985 and began working a majority of the time in
Aubur n. Al so, the Taxpayer expected the work in Auburn to be
ongoing and indefinite. Thus, the Taxpayer noved his enploynent
from Oneonta to Auburn in Decenber, 1985. That conclusion is not
altered by the fact that the Taxpayer continued to |live and handl e
a few cases in the Oneonta area. Consequently, the trailer rent
and utilities paid in 1986 were not incurred by the Taxpayer "while
away from hone", and thus were properly denied by the Departnent.

The above considered, the assessnent is correct as entered by
t he Departnent and should be nade final, with appropriate interest.
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Entered this the 15th day of Novenber, 1989.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



