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The Revenue Departnent assessed |ease tax against Boeing
Conmput er Support Services, Inc. ("Taxpayer") for the period April
1, 1986 through May 5, 1987. The Taxpayer appealed to the
Adm ni strative Law D vision and a hearing was conducted on Novenber
16, 1993. Wlliam J. Ward represented the Taxpayer. Assi st ant
counsel Beth Acker represented the Departnent.

The primary issue in this case is whether a contract between
t he Taxpayer and the National Aeronautics and Space Adm nistration
("NASA") constituted a |ease agreenent or a conditional sales
agreenent during the period in question. If the transaction is
deenmed to be a lease, then the assessnent in issue should be
affirnmed, and vice versa. A secondary issue is that if |ease
tax is owed, should transm ssion charges paid by the Taxpayer to
vari ous communi cations conpanies pursuant to the contract be
excluded from taxable gross proceeds. The relevant facts are

undi sput ed.



On May 16, 1985, the Taxpayer and NASA entered into a contract

consisting of two parts, Division | and Division I1I. Thi s case
involves Division Il only.
Division Il of the contract required the Taxpayer to provide

NASA wth teleconmunications equipment and also to procure
transm ssion arrangenents with various conmuni cati ons conpanies to
achi eve interconnection of the equipnent.? Specifically, the
Taxpayer was required to provide and place in service, or "cut-
over", equipnent to NASA by April 1, 1986. The contract as witten
was a "lease with option to purchase”, with NASA having an option
to purchase at cut-over or at the end of the five year | ease term

Lease paynents under the contract were to begin on the
proposed cut-over date of April 1, 1986. However, the cut-over
date was pushed back to July, 1986 due to governnent del ays.

In March and early April, 1986, the Taxpayer proposed vari ous
changes in the contract that would result in mutual savings for
both parties. NASA agreed to the changes, which included
converting the contract froma lease with option to purchase to
"l ease to ownership”". The agreenent is evidenced by a nenorandum
dated April 22, 1986 from Henry Hopki ns, the Taxpayer's princi pal

representative in its dealings with NASA, which verifies that NASA

The assessnent in issue originally included all equi prent and

related tel ecomruni cations services involved in Division Il. The
assessnment was adjusted, and presently the only tax in issue
relates to sonme Division Il equipnment |ocated in Al abama, plus

i ntra-Al abama transm ssi on char ges.



and the Taxpayer agreed on that date to convert the agreenent to
| ease to ownership. Hopkins also testified to that effect at the
Novenber 16, 1993 adm ni strative hearing.

Hopkins followed up the April 22, 1986 nenorandum with a
letter to NASA's representative, Dan Adkins, dated May 7, 1986
That letter confirnmed "NASA and Boeing's recent agreenent to
contract for all Division Il equipnent and software under a | ease
to ownership arrangenent . . .". The May 7 letter also indicated
that the net savings to NASA for converting to | ease to ownership
was $3, 153, 000.00. A contract pricing proposal dated May 14, 1986
al so confirnmed the conversion to | ease to ownership and verified
t he expected savings to NASA of $3,153, 000. 00.

The Taxpayer issued its first invoice under Division Il of the
contract on April 30, 1986. The invoice anmpbunt was based on the
new | ease to ownershi p paynent schedul e previously agreed to by the
parties.

NASA executed nodification 54 to the contract on June 2, 1986.

Modi fication 54 authorized imrediate paynent of the April 30
i nvoi ce even though the cut-over date had been del ayed until July,
1986. The invoice was subsequently paid |ater on June 2, 1986.
The Taxpayer thereafter conpleted the contract in accordance with
the | ease to ownership terns, and was paid by NASA in accordance
with the | ease to ownership paynment schedule as agreed to by the

parties in April, 1986.



NASA executed nodification 84 to the contract on May 7, 1987.

Modi fication 84 formally evidenced the change from lease wth

option to purchase to | ease to ownership. Mdification 84 further

confirmed the net savings to NASA of $3,153,000.00 as previously

indicated in both the May 7, 1986 letter from Hopkins to Adkins and
in the May 14, 1986 pricing proposal.

Modi fication 84 indicated on its face that it was executed
pursuant to the "Changes" clause of the contract. The "Changes"
clause is a standard clause in the Federal Acquisitions Regulations
("FAR') that was incorporated by reference into the contract. The
FAR "Changes" cl ause provides that "the contracting officer may at
any tinme, by witten order, . . ." make unilateral changes in the
contract.

Charl es Henke was the contracting officer on the contract in
guestion. M. Henke testified that his reference to the "Changes"
clause in nodification 84 was unnecessary because nodification 84
was not a unilateral change covered by the "Changes" cl ause, but
rather only confirnmed the prior bilateral oral agreenent of the
parties.

The Departnent does not dispute that NASA and the Taxpayer
orally agreed in April, 1986 to convert the transaction to a
condi ti onal sales agreenent. However, the Departnent argues that
the change did not beconme effective until executed in witing by

nmodi fication 84 on May 7, 1987. This case thus turns on whet her



the oral agreenent by the parties in April, 1986 converted the
original lease agreenent into a conditional sales agreenent,
effective in April, 1986. | believe that it did.

A witten agreenent may be effectively nodified by a
subsequent oral agreenent, even if the witten agreenent requires

that all nodifications nust be in witing. Duncan v. Rossuck, 621

So.2d 1313 (1993); Commercial Contractors, Inc. v. United States F.

and G Co., 524 F.2d 944 (1975). The parties in this case clearly
agreed in April, 1986 that the contract would be converted to a
| ease to ownership or conditional sales contract, effective at that
time. The Taxpayer thereafter conpleted the contract in accordance
with the newy agreed | ease to ownership terns, and NASA rem tted
the paynents in issue pursuant to the |ease to ownership paynent
schedul e.

The Departnent argues that the verbal agreenent of the parties
in April, 1986 was not sufficient to convert the | ease transaction
into a conditional sales agreenent because the FAR "Changes" cl ause
required all changes to be in witing. However, | agree with the
Taxpayer that the "Changes" cl ause concerns only unil ateral changes
made by a NASA contracting officer. The April, 1986 oral agreenent
was a bilateral agreenent between the parties and thus was not

covered by the "Changes" cl ause.



The above considered, the gross proceeds in issue were exenpt
sal es proceeds, not |ease proceeds.? Consequently, the |ease tax
assessnment in issue is dismssed.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered on April 29, 1994.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge

2 A sale to the federal governnent is exenpt because sal es

tax is levied on the consuner, in this case the exenpt governnent.
However, |l ease tax is owed by the |essor involving property | eased

to the federal governnent because the lease tax is levied on the
non-exenpt |essor, not the exenpt | easee/federal governnent.



