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FI NAL ORDER

The Revenue Departnent assessed notor fuel tax agai nst Dean
G| Conpany, Inc. (Taxpayer) for the period Cctober, 1986 through
March, 1988. The Taxpayer appealed to the Adm nistrative Law
Division and a hearing was conducted on April 4, 1990. H. Dean
Mooty, Esq. represented the Taxpayer. Assistant counsel John J.
Breckenri dge appeared for the Departnent. This Final Oder is
entered based on the evidence and argunents presented by the
parties.

FI NDI NGS OF FACT

A nmotor fuel distributor is liable for the notor fuel tax
levied at Code of Ala. 1975 §40-17-2 based on the sale or
di stribution of notor fuel that is used "on-road" in the operation
of any notor vehicle on the highways of Al abama. Mtor fuel sold
or distributed for "off-road" use is not taxable.

The Taxpayer claimed a credit on its notor fuel tax returns
for the subject period for diesel fuel sold for off-road use. The
Department denied nost of the off-road sales clainmed by the

Taxpayer because (1) the alleged off-road sal es were not separately
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metered as required by Code of Ala. 1975, 540-17-21, and (2) the

Taxpayer failed to otherw se provide sufficient records from which
the exenpt off-road sales could be verified.

The Taxpayer sold diesel fuel directly to numerous individuals
and also to five retail outlets during the subject period. The
Taxpayer maintained invoices concerning the individual sales but
the invoices failed to indicate that the fuel was purchased for
of f-road use. Mst of the individuals signed a statenent prepared
by the Taxpayer during the course of the Departnent's audit which
stated that "all diesel purchased was used as off-road, or
nonhi ghway use, during the period of Cctober, 1986 thru March
1988".

The five retail outlets that purchased diesel fuel fromthe
Taxpayer were Cold Springs, Jims Anbco, Pit Stop, Addison Tire
Conpany, and |-65. The Taxpayer reported and paid its notor fuel
tax on total sales to the above outlets |less off-road sales as
verbally reported to the Taxpayer by each outlet.

Each outlet operator signed a statenent prepared by the
Taxpayer during the audit stating that all off-road sales reported
to the Taxpayer were in fact nade for off-road use.' Each outl et
al so provided the Taxpayer with its diesel fuel sales tickets.
Some of the sales tickets indicate "off-road diesel"” while others
do not. The only outlet that had a separately netered punp during
t he subject period was the Pit Stop, which had a single punp narked

"of f-road" on one side and "road" on the other.
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CONCLUSI ONS OF LAW

The Issue to be decided is whether the Taxpayer provided the
Departnment with adequate records as required by |law from which the
of f-road sales could be verified.

A notor fuel distributor is required to keep adequate records
fromwhich his notor fuel tax liability can be accurately conputed,
see Code of Ala. 1975, §40-17-7. Generally, no particular nethod
of record keeping is required as long as the records are sufficient

to reveal the proper anmount of tax due, see State v. Ludlam 384

So.2d 1089, and State v. Mack, 411 So.2d 799, both concerning sal es

and use tax.

However, Code of Ala. 1975 §40-17-21 specifically requires
that sales of off-road diesel nust be separately netered. Thus,
any sal es not separately netered cannot be excluded fromtax, even
if the distributor otherw se maintai ned adequate records.

VWhat the Legislature intended by "separately netered" 1is
uncl ear, see transcript at pp. 60-74. However, the Departnent
conceded at the hearing that a punp with "off-road" clearly marked
on one side and "road" marked on the other is sufficient to neet
the "separately netered" requirenents of §40-17-21, see transcript
at p. 72.

The Taxpayer concedes that the only separately netered punp
during the audit period was at the Pit Stop, see transcript at pp.

62 and 65. Consequently, all of the sales from the other four
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outlets were not separately netered and cannot be exenpted.

The question then narrows to which sales at the Pit Stop
shoul d be exenpted. Section 40-17-21 also requires that proper
records nust be maintained to account for the off-road sales. As
stated, no particular formof record is necessary. However, the
verbal assertions of a taxpayer are insufficient, see State v.
Ludl um supra. Self-serving statenents prepared after the fact are
al so i nadequate. Rat her, contenporaneous records reasonably
identifying the custoner, the anount of the sale, and that it was
for off-road use should be accepted unl ess other evidence raises a
reasonabl e suspicion that the records are fal se or inaccurate.

In this case, the Taxpayer should be allowed credit for those
sales tickets fromthe Pit Stop which specify the customer, the
anmount of the sales and that the sale was for off-road use. A
review of the invoices provided by the Taxpayer shows that 330
sales tickets from the Pit Stop are clearly marked "off-road
diesel". Those tickets involve 9,458.59 gallons of diesel fuel and
the Taxpayer should be allowed that anpbunt as exenpt off-road
sal es. Al'l other unnetered or undocunented sales were properly
t axed.

The above considered, the Departnent is to assessnent as set
out above and thereafter nmake final, with applicable interest.

Entered this 3rd day of July, 1990.

Bl LL THOMPSON
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Chi ef Adm nistrative Law Judge



