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FI NAL ORDER

The Revenue Departnent assessed inconme tax against Richard N
Castro, Jr. (Taxpayer) for the years 1984, 1985 and 1986. The
Taxpayer appealed to the Adm nistrative Law Division and a hearing
was conducted. on July 11, 1990. Robert M @Gll oway, Esq. appeared
for the Taxpayer. Assistant counsel Mark D. Giffin represented
the Departnment. This Final Order is entered based on the evidence
and argunents presented by the parties.

FI NDI NGS OF FACT

The issue in this case is whether the Taxpayer was dom cil ed
in Alabama during 1984, 1985 and 1986 so as to be subject to
Al abama i nconme tax pursuant to Code of Ala. 1975, 8§40-18-2. The
rel evant facts are as foll ows:

The Taxpayer was born in Texas in 1935 and |ived and worked in
Texas until 1976. The Taxpayer worked for Brown and Root as an
i ronwor ker and was assigned to a job in the Mbile area in 1976.

The Taxpayer |ived and worked in Al abama during 1976 and 1977 and
filed individual Al abama incone tax returns for those years.

The Taxpayer nmet his future wife while working in Alabama in
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1976 and the couple (Taxpayers) noved to Texas in Decenber, 1977

and were nmarried there in 1978. The Taxpayers rented an apart nent
in Texas from 1978 until 1980, when the Taxpayer was assigned by
Brown and Root to a job in Pascagoul a, M ssissippi. The Taxpayers
noved to Al abama at that tine because of the Taxpayer's job in
Pascagoul a and al so because the Taxpayer's wife wanted to nove
closer to her children by a previous marriage and other relatives
i n Al abana.

The Taxpayers rented a house in G and Bay, Al abama for a short
period and then purchased a house in Coden, Al abana& in 1981. The
Taxpayer's wfe has |ived continuously in Coden since 1981.

The Taxpayer |ived in Al abama and comuted to Pascagoul a unti
that job ended in late 1980 or early 1981. The Taxpayer then
lived with his wife in Coden for approximately six nonths until he
was assigned by Brown and Root to another job in
M ssi ssi ppi .

The Taxpayer stayed in a travel trailer at the M ssissippi
job site during the week and returned to Coden every weekend. The
M ssi ssippi job ended in 1982 and the Taxpayer lived in Coden for
approxi mately nine nonths until he was reassigned to a third job in
M ssissippi. Again the Taxpayer lived in his travel trailer at the
M ssi ssippi job site during the week and returned to Coden on the
weekends.

The third M ssissippi job ended in 1983 or early 1984 and the

Taxpayer lived in Coden until My, 1984. The Taxpayer worked in
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Col unbus, Georgia for a short period and was subsequently
transferred by Browmn and Root to a job in Texas beginning in md-
1984.

The Texas job lasted from m d-1984 until March, 1986. The
Taxpayer lived in his travel trailer at the job site during the
week and stayed with his parents in Port Arthur, Texas on the
weekends. The Taxpayer visited his wife in A abama every four to
six weeks. The Texas job ended in March, 1986 and the Taxpayer
wor ked for a short period in Florida before returning to Al abama in
1987.

The Taxpayers filed joint A abama incone tax returns for 1981,
1982 and 1983 indicating Coden, Al abana as their residence. The
Taxpayer didn't file Alabama returns for 1984, 1985 and 1986 but
his wife filed "married, filing separate"” returns for those years.

The Taxpayers again began filing joint Al abama returns in 1987.
The Taxpayers also filed joint federal returns for 1981 through
1987 show ng Coden, Al abama as their address.
The Taxpayer argues that Texas has al ways been his domcile and
t hat he has never been domciled in Al abana. The Taxpayer points
out that he was born and raised in Texas, obtained a Texas drivers
| icense and regi stered nunerous vehicles in Texas, has al ways been
a registered voter in Texas, opened a Texas. bank account in
February, 1986, and has always considered hinself a resident of
Texas and not Al abanma.

The Departnent contends that the Taxpayer changed his domcile
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to Alabama in 1981 based on the following facts: The Taxpayers have
clai med a honestead exenption an the house in Coden since 1981; the
Taxpayers filed joint Al abama returns in 1981, 1982 and 1983 and
also joint federal returns for those years, all show ng Coden as
their permanent address; the Taxpayers mai ntai ned an Al abama bank
account during the subject period into which the Taxpayer deposited
hi s pay; the Taxpayer obtained an Al abama drivers |license at sone
point in the early 1980's and gave up his Texas |license at that
time; the Taxpayer has regi stered nunerous vehicles in Al abama; the
Taxpayer did not have a permanent Texas residence after 1980; the
Taxpayer's wife resided in Coden at all tines after 1981; and
finally, the Taxpayer lived in Coden for extended periods between
j obs during 1980 through m d-1984 and al ways returned to Coden on
weekends when possible except during the Texas job when he was
effectively prevented fromreturning because of tinme and distance
[imtations.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-18-2 provides that every person
domciled in Al abama shall be liable for Al abanma inconme tax. The
criteria for determning a person's domcile was set out in

VWhet stone v. State, 434 So.2d 796, as foll ows:

Qur Al abama Suprene Court concisely stated the rel evant
Al abama law in the question of domcile in Jacobs v.
Ryal s, 401 So.2d 766 (Ala. 1981.) Domcile once acquired
is presuned to exist until a new one has been acquired.
Jacobs v. Ryals, supra; 134, 239 So.2d 206 (1970). 1In
order to displace the fornmer, original domcile by
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acquisition by a new domcile, actual residence and
intent to remain at the new domcile must both concur

Jacobs v. Ryals, supra; 8 Ala. Digest, Domcile, Key
No. 4(2). A change of domcile cannot be inferred from
absence, tenporary or due to enploynent, where there is
an intent to return. Jacobs v. Ryals, supra; WIkerson
v. Lee, 236 Ala. 104, 181 So0.296 (1938). The intent to
return is usually of controlling inportance. Jacobs V.
Ryals, supra; Hlley v. Hlley, 275 Ala. 617, 157 So.2d
215 (1963).

One who asserts a change of domcile has the burden of

establishing it, and where the facts are conflicting, the

presunption is strongly in favor of an original, or
fornmer domcile, as against a newy acquired one. Jacobs

v. Ryals, supra; State ex rel. Rabren v. Baxter, supra.

Actual physical residence on a day to day basis is not

required. See Jacobs v. Ryals, supra, holding a couple

who resided only two weeks a year in Alabama were

domciled in Alabama. See al so Rogue v. Auburtin, 291

F .Supp. 1003 (S.D. Ala. 1969), stating that domcile

and physical presence are not necessarily synonynous.

VWiile intent is an inportant consideration in determning
domcile, a person's intentions can only be ascertained fromhis
actions. In this case, the Taxpayer by his actions clearly
established Al abama as his domcile in 1981 and Al abama renai ned
t he Taxpayer's dom cile through the years in issue.

The Taxpayers have owned and cl ai ned a honestead exenption on
their honme in Coden since 1981 and the wife has lived there
continuously since that tine. The Taxpayer lived in Coden for
nmonths at a tinme between jobs from 1981 through m d-1984 and al so
returned to Coden every weekend while working in M ssissippi during
t hose years. The Taxpayers filed joint A abama and federal incone
tax returns for 1981, 1982 and 1983 indicating Coden as their

per manent address. The Taxpayers al so nmai ntai ned an Al abama bank
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account beginning in 1980. Finally, the Taxpayer did not maintain
a residence in Texas after 1980 and there is no evidence that he
returned to Texas prior to md-1984 except to visit his parents for
short periods in Port Arthur, Texas. The above facts clearly
i ndicate that the Taxpayer abandoned Texas and adopted Al abama as
his permanent domcile in 1981.

The Taxpayer worked on a tenporary job in Texas during 1984,
1985 and 1986 but never maintai ned a pernmanent residence there and
never reestablished Texas as his state of domcile. The Taxpayer
continued to file joint federal returns with his wife for 1984,
1985 and 1986 show ng Al abama as his residence. The Taxpayer also
deposited his Texas pay into the couple's Al abama bank account in
February, 1986 but the purpose for that account is unclear because
t he Taxpayer |eft Texas when his job there ended one nonth later in
March, 1986. Aside fromworking in Texas and his parents living in
Port Arthur, Texas, the Taxpayer had no substantial connection with
Texas during the subject years.

Domcile has been defined as a person's "true, fixed and
per manent hone and princi pal establishnent, and to whi ch, whenever

he is absent, he has the intention of returning", see State ex rel.

Rabren v. Baxter, 239 So.2d 206, 209. The above facts clearly show

t hat Coden, Al abama was the Taxpayer's permanent home and resi dence
to which he always intended to return after noving there in 1981.
Consequent |y, al though the Taxpayer tenporarily resided and worked

in Texas for part of 1984, all of 1985, and part of 1986, he was
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domciled in Al abama and thus |iable for Al abama i nconme tax during
t hose years.

The above considered, the Departnent is directed to nmake the
assessnments in issue final, with appropriate interest.

Entered this 30th day of August, 1990.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



