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FI NAL ORDER

The Revenue Departnent entered prelimnary assessnents of
i ncone tax against Fred B. and MIdred M Johnson ("Taxpayers') for
the years 1981, 1982, 1983 and 1984. The Taxpayers appealed to the
Adm ni strative Law D vision and a hearing was conducted on Decenber
1, 1989. The Taxpayers were represented by R Mark Kirkpatrick,
Esq. Assi st ant counsel Duncan Crow appeared for the Departnent.
The followng Final Order is entered based on the evidence and
argunents submtted by both parties.

FI NDI NGS OF FACT

The Taxpayers filed Joint Al abama incone tax returns for the
years 1981 through 1984. The Revenue Departnent subsequently
di scovered that the IRS was investigating the Taxpayers' federal
incone tax liability for sone of those years. Thus, to allow the
Department sufficient tinme to review the expected federal
adj ustnments, the Departnment and the Taxpayers entered into a waiver
of the statute of Iimtations for entering assessnents concerning
the years 1981, 1983 and 1984. No evi dence was presented as to why

1982 was excluded from the wai ver. The wai ver was executed on
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Decenber 28, 1987 and provided that inconme tax could be assessed
for the subject years at any time on or before April 15, 1989.
The wai ver al so included the follow ng statenent:

The anmount of any deficiency assessnent is to be limted

to that resulting fromany adjustnent nade to the Federal

Return by the Internal Revenue Service as said

adj ustnents apply to the State Return.

The Departnent subsequently received a settlenent agreenent
bet ween the Taxpayers and the IRS dated August 23, 1988. The
agreenent included nunerous adjustnents to the Taxpayers' federal
l[tability for the years 1980, 1981 and 1982. No other federa
adj ustments were recei ved by the Departnent.

However, in adjusting the Taxpayers' Alabama liability, the
Departnment concl uded that various | osses and deductions clai ned by
the Taxpayers in 1981 through 1984 were based on abusive tax
shelter investnents. The Departnent thus disregarded the parti al
adj ustnents nmade by the IRS, and instead disallowed in full the
al l eged tax shelter | osses and deductions for the years 1981, 1983
and 1984. Initially, the Departnent considered 1982 to be cl osed
to assessnent. However, to prevent any benefit to the Taxpayers
from the alleged tax shelters, the Departnent also added the
Taxpayers' |losses allowed for 1982 back to their 1981 liability
based on the IRC mtigation provisions, 26 U S . C A §§1311-1314.

Based on the above adjustnents, the Departnent conputed and

prepared prelimnary assessnents for the additional tax due and

prepared prelimnary assessnents for the years 1981, 1983 and 1984.
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The prelimnary assessnent forns were dated April 14, 1989, but a
review of the assessnments shows that they were not signed where
i ndi cated by the Inconme Tax Division Chief.

After entry of the above prelimnary assessnents, the
Departnent nmade several additional adjustnents which reduced the
Taxpayers' liability In each year. However, the Departnent also
reopened and determned a deficiency for 1982. As a result, a
prelimnary assessnent for 1982 was prepared dated June 26, 1989.

However, again the prelimnary assessnent form was not signed
where indicated by the I ncome Tax Division Chief.

CONCLUSI ONS OF LAW

The Taxpayers argue (1) that the statute of limtations for
entering assessnents has expired for the years In question, and (2)
any adjustnents to the Taxpayers' Al abama liability nust be limted
to the sane specific adjustnments made by the IRS on the federa
returns.

Code of Ala. 1975, §40-18-45(a) requires that incone tax nust
be assessed within three years after the return is filed. Section
40-18-46(b) provides that at any time prior to the expiration of
the original three year statute, the taxpayer and the Departnent
may consent in witing to an extension, and tax may be assessed at
any tinme before expiration of the agreed upon extension date.
Section 40-29-50 was enacted in 1983 and provides that the statute

of limtations set out in §40-18-45(a) shall be suspended upon
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entry of a prelimnary assessnent by the Departnent.

The Taxpayers argue in effect that §§40-18-45(a) and 40-18-
46(b) provide for two separate statute of limtations, and that
based on the specific |anguage of §40-29-50, only the origina
three year period set out in §40-18-45(a) is suspended upon entry
of a prelimnary assessnent. That is, a prelimnary assessnent
will stay the original three year statute, but has no effect on the
runni ng of any extended date agreed upon by waiver under §40-18-
46(b). Thus, the Taxpayers contend that entry of the prelimnary
assessnments on April 14, 1989 was ineffective to stay the agreed
upon waiver date of April 15, 1989, and that because final
assessnents were not entered by that date, the statute has run and
no assessnents can now be issued.

However, all three sections nust be construed together. The
clear intent of the Legislature is that a final assessnent nust be
entered within three years, but that the three year period can be
ext ended upon wai ver and agreenent by the parties. Any additional
period agreed upon under §40-18-46(b) is nerely an extension of the
initial three year period. Thus, entry of a prelimnary assessnent
before expiration of the statute, either the original three years
or any additional agreed upon period, would suspend the running of
the statute of limtations so as to allow the Departnent sufficient
time to enter a final assessnent in the matter.

However, notw thstandi ng the above, the assessnents in issue
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were not tinely entered because none of the assessnents were
properly executed by the designated Departnent enpl oyee before the
April 15, 1989 deadl i ne.

The Al abama Revenue Code does not set out the nechanics of how
an assessnment nust be entered by the Departnent. However, federa
law is clear that to be valid, an assessnent nust be properly
signed by the appropriate I RS enpl oyee, see 26 U S.C A

§6201, et seq. In Brafman v. United States, 384 F.2d court stated

as foll ows:

The recordation is to be acconplished through "machine
operations", but the actual and final assessnent step,
that step which establishes a prima facie case of
taxpayer liability, can be taken only with the approval
of a responsible officer of the Internal Revenue Servi ce.

The Government nmay want to postpone assessnent in
certain cases because of the |limtations on collection
and lien Perfection that begin to run at the tinme of
assessnent. This mght be acconplished, after the
conputers have run their course, only by the assessnent
of ficer refusing to sign the already prepared
certificate. What is inportant in any case is that
assessnment is not automatic upon recordation; it requires
the action of an assessnent officer. That action, as
defined explicitly in the Treasury Regulations, is the
signing of the certificate.

W recogni ze that in sustaining Ms. Brafman's contention
regarding |ack of proper assessnent wthin the
limtations period we are disposing of this case on what
could be ternmed a "technical defense.' As the district
court said in United States v. Lehigh, WD. Ark.1961, 201
F. Supp. 224, this is both true and inmaterial:

Any procedural defense is in a sense
"technical." The procedures set forth in the
I nternal Revenue Code were prescribed for the
protection of both Governnent and taxpayer.

Negl ect to conply with those procedures nay
entail consequences which the neglecting
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party must be prepared to face, whether such
party be the taxpayer or the Governnent.

Certainly the courts have not hesitated to enforce

strictly the Code requirenent that a taxpayer's returns

nmust be signed to be effective. Thus, unsigned returns,

even with remttances, have been viewed as nullities from

commencenent of the running of the statute of

l[imtations. It has availed the taxpayer little that his
failure to sign was inadvertent.

Finally, where state taxation is involved conpliance with

a statutory provision requiring an assessnent list to be

signed by the assessors is usually considered essenti al

to the validity of further proceedings. 84 C J.S.

Taxation §473 (1954).

An noted, Al abanma | aw does not set out the mechanics of how an
assessnment nust be entered. However, the reasoning contained in
t he above quote is equally applicable to assessnents nmade by the
Departnent. An assessnent is not "entered" by the Departnent when
it is printed out, but rather only when it is signed by the
designated Departnent officer at the space provided on the
assessnment form  Consequently, because the assessnents in issue
were never signed, they were not tinely entered by the April 15,
1989 deadl i ne and shoul d be di sm ssed.

Wil e the above finding is dispositive of the assessnents in
issue, it should be noted that the waiver signed by the Taxpayer
limts the adjustnents that could be made to only those nmade by the
| RS. Thus, in any case, the Departnment could not have nade
whol esal e adj ustnents to the Taxpayers' liability for 1981, 1982,
1983, and 1984, but rather could only have adopted the specific

changes designated on the IRS settlenment agreenent. In that 1982
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was out of statute and the settlenent agreenent did not include
1983 and 1984, changes coul d have been made for 1981 only.

The above considered, the Departnent is hereby directed to
reduce and nmake final the assessnments in issue show ng no tax due.

Entered this 23rd day of January, 1990.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



