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The Revenue Departnent assessed incone tax against Jimy R
and Barbara Penberton for the years 1987 and 1988. Jimy R
Penmberton (Taxpayer) appealed to the Admnistrative Law D vi sion
and a hearing was conducted on February 20, 1990. The Taxpayer
represented hinself at the hearing. Assistant counsel Gaendol yn
Garner appeared for the Departnent. This Final Order is entered
based on the evidence and argunents presented by the parties.

FI NDI NGS OF FACT

Barbara C. Penberton (ex-wi fe) sued the Taxpayer for divorce
in md-1987, and the Taxpayer was ordered by the Mdi son County
Crcuit Court to pay $1,000.00 a nonth as tenporary alinony pendi ng
a final settlenent of the case. Consequently, the Taxpayer paid
his ex-wi fe $1,000.00 in Decenber, 1987 and January and February,
1988.

A final decree of divorce was entered on February 9, 1988.
The Taxpayer was required by the decree to (1) maintain a life
insurance policy on his life with his ex-wife as irrevocable

beneficiary, (2) sell the marital residence and a farm and split
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the proceeds with his ex-wife, (3) divide the personal property,
(4) pay his ex-wife $1,250.00 a month for her maintenance and
support. The decree also included the foll owm ng paragraph:

17. As mai ntenance and support for the plaintiff Carolyn

Penberton, the defendant Ji mmy Penberton shall pay to her

t he sum of sixteen thousand dollars ($16,000.00) wthin

sixty (60) days from the date of this Judgnent. I n

making this award to the plaintiff, the Court has taken

into account that the defendant has been awarded the

boat, trailer, notor and accessories which are not

encunbered, and that the defendant has available to him

a sum of noney which was the joint property of the

parties during their marriage.

The Taxpayer and his ex-wife filed a joint A abama incone tax
return for 1987 and clai med an alinony deduction of $1,000.00 based
on the amount paid by the Taxpayer to his ex-wife in Decenber
1987. The Taxpayer filed a separate Al abanma inconme tax return in
1988 and clainmed as alinony the insurance premuns paid on the life
i nsurance policy (a total of $312.00), the two nonthly paynents of
$1,000.00 paid in January and February, 1988, the ten nonthly
payrments of $1,250.00 pai d Decenber, 1988, and the $16, 000. 00 paid
from March through Decenber, 1988, and the $16, 000-00 pai d pursuant
to paragraph 17 set out above.

The Departnent deni ed the $1,000.00 alinmny deduction clai nmed
in 1987 because the Taxpayer and his ex-wife filed a joint return
for that year. The Departnment allowed the two $1, 000. 00 paymnents
made in January and February 1988, and also the $1,250.00 paid

monthly for the last ten nonths of 1988. However, the Departnent

deni ed the insurance prem uns and the $16, 000. 00 pai d pursuant to
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par agraph 17. The Departnent's position is that those paynents

were part of a non-deductible [unp sum property settl enment.

CONCLUSI ONS OF LAW

Peri odic alinony can be deducted if nade for the maintenance
and support of the ex-spouse, see Code of Ala. 1975, §40-18-
15(a)(18) and related 26 U S.C. A 5571 and 215. An exception is if
the spouses file a joint return with each other for the subject
year, see 26 U S. C A §71(e).

Paynents in the nature of a property settlenent cannot be
deducted if nade for the purpose of dividing the couple' s assets at

the time of divorce. Soltermann v. U S., 272 F.2d 387; Schatten v.

US , 746 F.2d 319. Wet her paynments constitute a property
settlenment or deductible alinony is largely a question of intent.

Crouser v. Comm ssioner of Internal Revenue, 668 F.2d 239, 242.

In Schatten v. U S., supra, the court set out seven factors to
be consi dered:
(1) The intent of the parties;

(2) \Wether val uable property rights were surrendered
i n exchange for the paynents;

(3) Whether the paynents are subject to term nation
upon death or remarri age;

(4) \Wether the paynents are secured,
(5) \Wether the paynents equal approxi mately one-half

of the property accumul ated by the parties during the
marri age;
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(6) \Whether the need of the recipient was a factor in
determ ning the anount payabl e; and

(7) \Wether there was a separate provision for support

and/or division of property in the remainder of the
decree or agreenent.

Based on the above, the premuns paid on the life insurance
policy constituted alinony paynents that went for the continued
support and security of the ex-wfe. Accordingly, those paynents
shoul d be all owed as deducti bl e alinony.

However, the $16,000.00 paid pursuant to paragraph 17
constituted a |lunp sum property settlenment and cannot be deducted
as periodic alinony. The clear purpose for paragraph 17 was to
equally divide the marital assets. The Taxpayer received a boat,
notor, trailer and accessories and the ex-wife received cash. The
fact that the division may have been unfair to the Taxpayer or that
t he Taxpayer had to borrow noney to nmake the paynents cannot change
the nature of the paynent from a property division to periodic
al i nony.

The above considered, the 1987 prelimnary assessnent shoul d
be made final as entered, with appropriate interest. The 1988
prelimnary assessnent should be reconputed to allow a deduction
for the insurance premuns paid by the Taxpayer. Thereafter, the

assessnment should be nade final, wth appropriate interest.

Entered this 26th day of February, 1990.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



